| 0C 2800/
Approved For Release 2004/09/03 : CIA- RDP81M00980R001400110074-4

0eL fhﬁtqﬂaﬁ?I/zﬁ?

-;f‘f}; e O 2
&A/ﬁ/@
%@

P

STATEMENT
OF

GRIFFIN B. BELL

ATTORNEY GLNERAL

BEFORE =
THE |
' SUBCOIVMITTEE ON CIVIL AND
CONSTITUTIONAL RIGHTS
COMMITTZE ON THE JUDICIARY o

U. S. HOUSE OF REPRESENTATIVES

H.R. 10400

FBI CHARTER LEGISLAT ION

FEBRUARY 28, 1978

Approved For Release 2004/09/03 : CIA-RDP81M00980R001400110074-4



e, ARPIRYRALFURelrRsRA004/08/03 ARRREINRPR40R001400110074-4

I welcome the opportuhity to discuss with yoﬁ today the
outlines of a legislative charter‘for the Fedaral Bureau of
Investigation. To date so much attention has focused on
the foreign intelligence and foreigh counteriatelligence
'responsibilities pf the FBI and other'agendiea tha£ the
broader questions which muSt be considered in fashioning a
.charter for federai iaw enforcement have not deen addrés&ed.
It is primariiy thése bfaa&er issues that I hépe to discuss
witﬁ you this mofningf |

The FBl's responsibility,to collect information on
the,intelligence-éctivities of other nations directed against
this c@untry; and to detect individuals engégéd in espionage
and sabotage effect the entire intelligence'ésmmunity.
Accbrdingly, I beiieve that such FBI activitiis should be
considered.in the context of legislation rela:ed to the
intelligenée community as a wﬁoie. Similarly. the work that
the FBI_undertakes'in collecting positive intelligernce on
the activities of foreign'nations is done at —:he request of
the intélligence community. Thus, it too should, I think,
" be considered as part of the entire legislative package -
relating to that community.

We have bezn working closely with the Commiftees on

- Intelligence of both Houses to develop charte:: legislation
for the intelligence community. This effort encompasses

both the foreign intelligence and counterintel..ligence responsi=-.
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bilities of the FBI. In. that context, we are also addressing

issues arising from the use of sensitive intelligence collectioh

techniques. Many of the issues raised by intelligehce‘charters
. are severable from the issueo which must be faced in connec-

tlon with a charter dealing exclugnvely with the law enforce-

ment and other non—lntelllgence responsxbllltles of Lhe FBI.

I belleve that the law enforcement charter effort can and

'should proceed on a parallel track with the 1ntell1qence

w,q.‘,_g S

charters, but 1t geems wise to keep charter legislation for

these two areas separate to avoid confusion and unnecessary
'delayn' Your heariﬁgs today are the first oerious look that

' the ‘Congress has taken in the charter context at the law
enforcement and related aspects of the FBI's work. T aﬁ pleased
to begln what will, I hope, be a thoughtful dialogue o©n sowne
very difficult'and important issues.

The FBI is and will remain the primary federal law

enforcement agency.- It is not, howover,'the only such agency.
‘Federal law enforcement is scattered among a variety of
federal agencies for both policy and historic reasons: for
example, primafylresponsibility for enforcement of the drug
laws is in the Drug Enforcement Administration; the Secret
Service enforces counterfeiting laws; firearms and explosives
violations are, for the most part, handled by the Bureau of
Alcohol, Tobacco and Firearms of the Treasury;lsmuggling vio-
lations are handled by the Customs Service; Postal Inspectors

investigate violatioﬁs of the Postal laws. The threshhold
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'questlon of whether this diversity of responeibility is wise
and effective is now belng addressed by the President's Task
Force on Reorganlzatlon whlch is expected to report its
-recommendatlona thlS yeara' Obviously, decls‘ons on those
recommendations will affect the draftlng of charters not only
for the FBI bu- for the other agen01es as we]l.

An eqﬁeliv fundamental issue, whlch is recessarlly
1nvolved in a <h;££er for the FBI, is the questlon cf the
approprlate reach of federal criminal law. Thls is the Pentrel
issue 1n -the entlre effort to revise the federal crlmlnaL code._'
'”As we proceed wlth that code rev151on, we are, ‘of neceSSLty,
'irethlnklng and redeflnlng the role of the FBI and other
crrmlnal law er.forcement agencies. Wlth Congressman Mann'e
Subcommittee on' Criminal Justice now holding hearings‘on
H.R. 6869, I hope this vital task will soon reach completion.

| -Even when.we have codified our federal crimihal laws and
assigned responsibility for enforcing those léws, a number of
issues will remain. There is the question of the scope of
criminal enforcement responsibility -- the stage at whlck
1nvest1gatlon is appropriate. We must also determine whether
the FBI should undertake 1nvestigarive and other responsi-
bilities outsida= the criminal sphere. As you are aware, the

FBI currently'investigates civil matters for tthe Department
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of Justice, conducts background investigations of various
federal officers and employees, anderovides support end
‘assistance tb.state, localiand even foreign investigative
agencies In diseuSSLﬁg a charter for the FBI we must
examine whether any or. all of these functions shculd Lontlnue

;,\

to be performed by the FBI should be aSSLgned to soule other

federal agency, or, indeed whether they should be perf01med
by the federal\gqvernment at all. I want to discuss each
of these areaswégig you.

| I.

The most'visible and best understood criminal investi-
gative‘reeponsibility of the FBI is to identify and apprehend
individuals who have committed specific violations of‘federal
criminal law. Historically this has involved both uniquely
federel offenses, such as embezzlement of federal funds, and
offenses which also fall within the jurisdiction of state and
local authorities, such as robbery of a federally—insured‘bank.
In my view 1t is appropriate that the FBI retain jurisdiction
to inveStigate‘both types of crime, but the emphasis for the

future should be on the investigation of offenses which,

because of their nature and scope, can be better handled at
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the federal level. Routine offenses which ceén be investigated
equally'well b7 federal or Iocal authorities should be left

to the local law enforcement agencies.

i
;
i
|

The FBI a'so has responsiblllty to 1nvect1gate on-going
criminal enterprlses, involving both past anéffuture violations

of law. These lnvestigatlons focus not only on ldentlfyLng

‘(i

. and apprehending thuse respon51b1e for past acts but also
on ldentlfylng the leaders who plan the enterprlse and
anticxpating tbelr future crlmlnal acts. The;investigations
engcmpassvsuch areas as_organized crime, poiitical corruption,
fraUdulent schemes and terrorist enterprises.? They tend to
involve organizations, not individual criminais_acting alone,
and they ere'likely to be complex schemes covering wide
geographic areas. Because of the sophistication of thesé‘sEBemes
and their interstate nature, I believe the FBf is unlquely
quallfled to conduct these investigations. For the future
we should-have_greater federal concentration :In this area.

The FBI's inﬁestigative jurisdiction alsa extends ro

conspiracies to violate federal law even when no spec1f1c
federal violation has yet occurred Again, tﬁese 1nve$ti-

gations are likely to involve organized crime, schemes to
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commit‘fraud, plans to corrupt the political process and
terrorism. The focus of these investigations is not 6n1y on
the individuals involved bu£ also on anticipating and thwarting
the crimes théy plan.i As with on-going criminal enterprises,
the complexity:6f Fhérpiéﬁs and the interstate nature of

: most of the crimééii;;éiyed warrant federal -action. The
jurisdicfional.iimiféti;ﬁs on moét state and local law
enforcement agencieé make it difficult if not impossible for
;them to investig;tefgﬁé;; cases effectively. Moreover, many
of them lack the training to deal with complex fraud schemes
or sophisticated cémputer_érime. The FBi can make far greater
impact on this type of crime.

There afe two other areas of FBI criminal investigativé
responsibility which Shquld be mentioned specifically -
fugitive investigatons and the cgllection of information on
civil disorders. These differ from the regular criminal
~investigations  in that they are primarily intended to provide
assistance to state énd local authorities rather than to serve
as a basis for federal criminal prosecution.

' While federal law makes it a criminal offense to flee

a state in order to avoid prosecution, incarceration, or
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testifying at a criminal trial, 18 U.S5.C. 1073, it has been
the practice of the federal goﬁernment to return located
fugitives.te_fhe state which has issued a waxfent fof them
rather than to prdsecute the separate federal offense. [
‘believe this'iﬁ_sbund policy.‘ I also beiieverthaf.the locating
'of these fugltives is a proper function of federal law enforce-
ment which, not being bound by state Jurlsdlctlonal llmlts,
can better perform thlS dutyw B

The collection of lnformatlon on civil disordere, while
stemming from =z different federal responsibility, is equally .
 important. Article IV of the Constitution obligates the
_fe&eral governrent: to come to the assistance of the states
in cases of domestic fielence which are beyond the state's
aBility to contrel. Congress has specificaliy provided for
military assistance in these circumstances, 1) U.S.C. 331-336,
.but has placed the obligation on the Presiden: fo satisfy
himself that thersituation clearly warrants federal involvement.
To discﬁarge this responsibility the Presiden: must have
accurate information as to the extent of the ‘riolence and the
state's ability to respond. Presently, the At:torney General

is responsible for providing this information ‘and the FBI
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is his agent for gathering the necessary facts. I believe

this fonction mus t be performed by some agency of the federal’

government and since the Attorney Genmeral serves as the

_legal adv1ser to: the President on questlons of federal intex-
iQN, -, Vention, it seems 1ogice1 that the FBL should contlnue to

-fobtaln the faots on whlch the Attorney General's recommenda-

tlon and the President s dec131on are based

IT.

” The eotorcement respon51b111ty of the Attorney General is
not, of course, conflned to the cr1m1na1 laws; neither 1s th
responsibility'of‘the FBI. Some federal statutes, such as
those dealing with antitrust violations or frauds, provide
both c1v11 and crlmlnal remedies. An increasing‘number of
federal statutes prov1de civil relief to deter such conduct
as deception of consumers, deprivation of civil rights,
pollutioo and violations of economic regulations. Responsi-
bility fot enforcing these is vested in the various Divisions
of the Department of Justice and, as the fact-finding arm
of the Depertment, the FBI conducts the necessary investigation
at the request of the Division responsible for enforcement.

Moreover, the FBI will, on request, investigate to determine
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the facts neceseary‘to defend suits against rhe government
in,such areas as‘contrects and torts. As ang attorney
recognizes,"it isbes4eesentiai to develop the'facts in civil
litigation esth is in criminal cases. One.nay questton
_thether the‘faﬂt flnding process should be cnrrled out by an
- arm of the Department other than the FBI but I believe it is'
beyond question that the Department must havv the capabllltyv

to conduct 1nvestigatlons in these cases. In my own view,

;ithe trained investigators of the FBI are the epproprlate

agency in the Department to perform this functlon. VSurely it'

would be anomalous to direct out best investigative taleat

at enforcement'of the criminal 1awe while bringing lesser

efforts to bear on the enforcement of our civil rights laws.
III‘.

Another major area of.FBI'responsibilityiis the conduct »
of background investigations on various potential officers
and employees of the federal government. The origin of its
duties_in this area is diveree. The FBI has elways conducted
background investigations on its own employee%, not from any
statutory mandete, but because it is cuetomary that a law

enforcement agency conduct checks of those whe will work for
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it to be sure that theif_character is suitable for employment;
At the request of the Attorney General, the FBI also ccﬁducts
£he-background investigations_of attorneys and seniox
officials of the Department of Justice. Background investi«
gations of prgsidentia;.appointees are handled by the FBI asv
~a matter of custom, although thére_is no statute or Executive

Order requiring_this.rrThere are statutes authorizing the

' FBI to conducﬁlbéckgtsaﬁd investigations of employees of
certain.specific.agenqies such as the Nuclear Regulatory
‘COMﬁiésioh} the Eﬁergy Reseérch and Development Administration,
‘iﬂe-NationallAéfonautics and Spaée Administration, the Arms
Control and Disarmament Agency and ACTION. ByrExecutive
Order tﬁe FBI has been assigned responsibility for investi-
gating-federaljemployees or potential employees about whom .-
a loyaltquuestion has been raised as well as certain employees
6f international'agencies such as the United Nations. E.O. 10450,
E.O. 10422. At the request of the Judicial Branch, with
approval granted by the Attorney General, the FBI
does background investigations of officials such‘as referees
in bankruptcy, U.S. Probation officers and U.S. Magistrates.
This is done as a mattér of accommodation. Similarly, back-

ground investigations are conducted on potential staff membeyrs
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of'certéin congressional committees. There i3 no statutory
base for providing this service but formal ag:eements havg
‘been entered into betwéen some of the committ@es and the
Attorney General; The -Pardon Attorney also~ﬁequests investi-
gative assistghee’frcm tﬁe'FBI concerning appéicaticns for
pardaﬁ;of exedﬁtiVe cleﬁéhCy. 7 |

:%TH_ If there is any area of FBI respon51b111ty in need of

,reexamlnatlon, Eormallzatlon and clarlflcatlon by statute, it

is the conduct of background investigations. The Executlve_

: O:ders;in_this_area are outdated and troublesume in their
langﬁage. rThe-number of congre551onal commltﬁees requesting
this serVicells growing. The time pressures an FBI field
offices to complete some of these investigati@ns almost
certainly affects the performance of other inﬁestigative
duties. Both the Executive and the Congress ﬁave ailowed
this area of responsibility to grow. without sufflclent
attention. Clearly it is time that we reexam:ne the questlon_'
whether the FBI should be conducting any of these investigations
and, if so, which ones.. Given the excellent :job it does, it
is understandable thét appointing éuthorities,would like to
have the benefit of FBI background investigat:.ons, but these
pose an increasing burden on our chief investﬁgative agency.

I hope the Reorganization Task Forces considearing both law
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enforcement and civil service reorganization will make
recommendations on_this subject.
| 1v.
Aside from_its1tf§ditional_investigative role, the FBI
performs an importént ﬁunction in providing leadership and
aSsistancg.to othé?.lﬁw,enfércement agencies. Some of this

‘assistance is mandated by statute; other forms of assistance

gﬁagﬁva.patu;al gutgrowqblof‘the FBI's unique role and stature
inﬁi;;l;nfbrééﬁentiip‘this céuntry.

';Congfess has‘authérized the FBI to collect ahd disseminate
information on crime and criminals, 28 U.S.C. 534, Tt does
‘so By colleétiﬁg and publishing statistics, issuing specialized
reports on_cfime in the United States, and furnishing finger-
print and criminal history informafion to state and local
“authorities. .Cohgress has also éharged the FBI with providing
training to state and lbcal officials, 42 U.S.C. 3744. This.
- is preséhtly accomplished not only through the National
Academy at Quantico but‘also through local ﬁraining programs
éonducted by FBI fiéld offices; I view these functions as
essential to the iﬁprovement of law enforcement in this

country. It might be argued that they could as well be
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performed by another-agency. On the ofher‘hand, the FBI is
obliged to perform some of these functions iﬁ aid of its own
law enforcement mission and it might be duplicative to set
ﬁp arseparate.agehcy to'eerve the state and ]ocal‘needs‘

We are already sﬁﬁinng the question whether the crime

”

-statistic funorion shoﬁld be transferred elsewhere. We need

'Tato study the oiher functlons as well.

Other forms of a551stance prov1ded by the FBI have

. developed as a natural adjunct of 1ts cooperatlon with other

law enforcement aqenc;es or as a result of 1ts unique
capablllty and expertlse.A For example, the FBI's Identi-
'fication Division essists in the identification of victims
of civil air diSasters'since_it has the'expertise and the
largest single ?ool of fingexrprints in the United States. Its
laboratory provides assistance to state and lbcal enforcement
agencies, consietent with the primary_missionfof the laboratory
to serve the FEI's own needs. Again we could questioo whether
it is necessary that the FBI provide these services, but we
must also ask whether it would be less efficient for some .
other agency to do so. |

Ae a matter of comity the FBI will follow up leads,
provide information or locate individuals on behalf of state,

local or foreign law enforcement agencies. Tais is done, of
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course, in the interest of cooperation and for the purpose
of securing the assistance of these agencies in FBI inves-
tigationé. There is, however, no specific statutory authority
to provide these sarvicés and there are no formal limits on
' 4

the forms of assistance which may be provided or the types of

cases in which it is appropriate to provide such assistance.

" In my view itfwould:beﬁdesirable to spell out in statute both

the authority to provide assistance and the limits of that

~assistance.

V.

I have described'the current functions of the FBI at this:-
1eﬁ§th'in,order’to emphasize the breadth and diversity of
its current responsibilities and to sﬁggest the issues we
must all consider in fashioning the appropriate charter for
the FBI.

As I noted ét the outset, the.primary émphasis in
the charter discussion to date has been on legiSlatidn
relating to the foreign intelligence and foreign counter-
intelligence responsibilities of the FBI.' We have been
working with the Intelligence Committees of.both Hduées on
this subject and are presently engaged in implementing the

policies and procedures called for by the new intelligence
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Executive Order (E.0. 12036). 1In addition, we have worked
closely witﬁ the Congress and with the intelligence com-
munity to develop the Foreign Intelligence.Sutveillance Act.
This bill, which would establish a judicial warrant procedure ;
for electronié surveiliance in the intelligence field can be

con51dered the first plece of intelligence charter legislation.

I am very hopeful that 1t w1ll be enacted in thlS session

of Congress.

Intelllgence matters have recelved top prlorlty because
they are the mcst sen31t1ve and because they 1nvolve areas
in which the e31st1ng law is most in need of slarlfleathn.
Our cdneentration thus far on these matters sﬁould nbt,'hcwever,
‘be viewed as demonstratlng a waning interest in broader FBI
charter leglslatlon. As I said earller, we atevcommltted to
the development of legialative cﬁartersvfor ail FBI
activity, although,i believe it most practical for tﬁis pur-—
pose to separate the intelligence areas from the rest of the
FBI's responsibilities.

Last year:we began efforts to draft legialation dealing
with the domestic security investigations of ‘the FBI. It
quickly became apparent, however, that it is nunsound, both
legally and practically, to isolate this partieular subject
from.other areas of FBI criminal investigativé respensibiiity,
There is no real difference between investiga‘ions of criminal
enterprises bent od vioience for political moi:ives and

criminal enterprises bent on violence to extend the influence
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of organized crime for economic gain. Murder, assault,
bombing and extortion are weapons equally adapted to calling
attentioh to a politieal eause or enforcing a loansharking
or kickback agreement. fﬁhatevet the motivation, the same
inveStigative'teehniques come into play in attempting to
identiff the persoﬁs 6t erganizations behind these acts,
determlnlng who prov;des the leadership and brlnglng a
halt to such crlmes._’The only distinction is that greater
,safeguards for the protectlon of First Amendment rights
Jshould be prov1ded ln the investigation of crimes undertaken
for political reasons.

The criminal investigative requnsibilities of the FBI
must be viewed-as'a whole and must be treated as a whole
in the charter drafting process.

Realizing this, it becomes clear that there are many
issues to be considered-iﬁ drafting a charter and many other
genc1es to be consulted. The OMB reorganization task force
dealing with law enforcement has identified the agen01es that
will be affected by any decisions made with respect to FBI
law enforcement respensibilities and is currently addressing
some of the issues which must be faced. Similarly, the task

force concerned with civil service responsibilities will
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almost cettainly comment on the FBI's role iﬁ conducting
background investigations, on its own initiaﬁive,'at the
'request of other agen01es, or on referral frcm Civil Service.
We should have the beneflt of these studies Jm preparing
an FBI charter” | |

" Even when the basic decisions are made ch the assignment

"f;‘of responSLblety among federal agencies, there are certain

E

ba51c issues 1ntr1n31c 1n the drafting of any charter which

. must be addres,edn Should the charter serve as a permanent

_5'statutory authorlzatlon for the activities of the FBI or
:should it be an operating manual on how to conduct those
faétiVities? Skould it address such questionsias when to

conduct investigations aﬁd‘how to conduct theﬁ.or_leave

these decisions‘to the Executive Braneh? Obviously tﬁere

are.many possihle approaches. H.R. 10400, the FBI charter

bill introduced by ‘Chairman Edwards, is cast as an.

authorlzatlon, but an exclusive authorlzatlon.prohlbiting

all act1v1t1es not mentloned. Moreover, it attempts to set

a standard for investigation. The draft intelligence charter

proposed by the Senate Committee on Intelligeice contains

-much more detall describing not only who may be lnvestlcated,

but when, and u51ng what techniques. The_Exe@utlve Order
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on intelligence fails somewhere in between, listing certain
activities which are prohibited and others which must be
vresﬁricted, but leaving the detailed guidance on the canduct
of investigationé to be'ﬁorked out by procedures to be developed
within the'ExécutiVe Branch. No final charter can be drafted
luntll we dec1de the basxc contours of what it should contain,
-and it may well. be that we will reach different decisions
'dependlng upon the type of FBI activity covered by the charter.

.I have not yet'resolved all of these issues in my own

mind. We have recently sworn in a new FBI Director whose

Judgment and w1sdom I greatly respect. I would want to discuss

all of these issues w1th_h1m and obtain his recommendations
before proposing a specific legislative charter for the FBIQV
I am not sUggesﬁing that the consideration of a charper be
delayed until all oflthis has taken place. It is important
that we begin now to discuss these issues and to engage in
the learning process which will aid us in formulating our
decisions. What I am suggesting is that the subject is far
more complex thanloriginally anticipated. I think we mustr
considé; an FBI charter very carefully to ensure that the
statute that is finally enacted will guarantee the American
people the best possible service from the talented men and

women of the FBI.
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